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In the Supreme Court

OF THE

STATE OF CALIFORNIA.

Bt L —

 @rangeript on Appeal.

Complaint.
In the District Court of the T welfth Judicial District

of the State of California, in" and Jor the City and
County of San Francisco.

M. Z. CHAMBERLAIN,
: Plaintiff,

9 vs.
PACIFIC WOOL-GROWING COM-

PANY, a Corrorarioy,
Defendant.

The plaintiff above named complaining of the
defendant above named, and for cause states:

That said defendant is a corporation duly
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orporated under the laws of this State, on or
)ut. tllle 1lst day of September, 1872, with its
ncipal place of business in the Citya y
San Francisco, whereof J. C. Bz{zesncilscl(lis:i}-
it and George Comstock is Secretary; o
“hat on or about the 29th day of July, 1875
he City of Oakland, State of Calif rnia said’
‘poration defendant, by its then Presider;t D
S-a(:ketb, made its certain promissory not.e,z ir;
ting, bearing date on that day,vwhich said note
1 words and figures following, to wit:

350 100 Oakland, Cal’a, July 29th, 1875
Ninety days after date, without grace, I7 prom.ise
) pay tp the order of M. Z. (hamberlain, at the
nion National Gold Bank of Oakland, eight
indred and fifty dollars, with interest t’hergon
. the rate of one per cent. per month from
ily 29th, 1875, until fully paid. Both prin-
pal and interest to be paid only in gold coin
" the United States of America. ‘
“D. P. Sackerr, Pres't
“ Pacific Wool-Growing Co.”

. then and there delivered said promissory
: to said defendant; )
hat said plaintiff is now the lawful owner and
ler of the said promissory note.

!mt no part of the said promissory note or of
interest thereon has been paid;

hét sald note was executed for money loaned
sald lentlﬂ' to said defendant through its
. President, D. P. Sackett;

L -
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That said money so loaned was used by said
Sackett for the use and benefit of said Corpora-
tion defendant;

That after said loan and the use of said money,
said Corporation assumed said loan and ratified
and confirmed the action of said President in
making said loan and giving said note;

That there is now due and unpaid to said
plaintiff on said promissory note the sum of eight
hundred and fifty dollars, gold coin, together

- .with interest thereon at the rate of one per cent.
per month from said 29th day .of July, 1875.

That for a further and separaté cause of action,
said plaintifl states:

That on or about the 29th day of July, 1879,
said plaintiff, at the special instance and request
of said defendant, lent and advanced to said
defendant the sum of - eight hundred and fifty
dollars, in gold coin, on condition that said sum
of money should be repaid at the end of ninety

8 days from said date last mentioned, to said plain-
tiff, together with interest thereon from said
929th day of July, 1875, at the rate of one per
cent. per month in like gold coin;

That defendant has not paid said sum of eight
hundred and fifty dollars, gold coin, and interest
thereon as aforesaid, or any part thereof, and the
same remains wholly due and unpaid.

Wherefore said plaintiff  prays judgment
against said Corporation defendant for the
sum of seventeen hundred dollars, gold coin
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f the United States of Americ

nterest thereon from the 29t} day of July, 1875
) ’

t the r.ate of one per cent, par month in like
0ld coin, and costs of suit,.

SAWYER & BALL,
Att’ys for PI'ff,

a, together with

En.dorsed 7} Complaint,
Filed 24th May, 1876.

Tros. H. RevNorps, Oler
LDS, Clerk,
By J. D. Ruggles, Deputy Clerk.

Demurrer,
[Title of Court ang Cause. ]
Now com -
. es the defendant, by J. C. Bates, its
corney, and demurs to plaintiff’s complaint, and
. )
each cause of action therein,

and for ground
s
demurrer, alleges:

1,
"hat said complaint is

) ambiguous, unintelligi-
and uncertain, in this: '

@) Said complaint purports to contain two

wate causes of action, and are not separately
‘ Ls

i-d’ 80 as to make each count sufficient in

1L

That said first count of g
state facts sufficient to co
nj

That said first cause of action or count ig
guous and uncertain, in this: Tt

ed that said D, P. Sackett wag the Pr

ald complaint does
nstitute a cause of

is not
esident

y
—

e
=8
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12 in fact of said Corporation or had any authority
under the by-laws of said Corporation to loan or
borrow money.

IIL

That said second cause of action is ambiguous
and uncertain, in this:

1. It does not appear upon the face thereof
whether the promise to pay interest was oral or
in writing;

2. That the same does not state facts in itself
and independent of the first count, sufficient to
constitute any cause of action.

IV.
It does not sufficiently appear on the face of

the complaint whether a single cause of action is
intended, or two causes of action.
J. C. BATES,
Attorney for Defendant.

Duly served and filed May 30th, 1876.

14
Order Overruling Demurrer.
[Title of Court and Cause. |

This action having been heretofore submitted
to the Court for decision, and the Court having
fully considered the facts herein, it is ordered
that the demurrer to the complaint he and the
same is hereby overruled, with leave to answer
within ten days. :

[Entered in minutes of Court Aug. 19th, 1876.]
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6
Answer.
[Litle of Court and Cause.]

Now comes the defendant in the above entitled
action, and for answer to plaintiff’s complaint,
and to each count and separate cause of action
thereof, denies each and every allegation and
averment therein contained.

And for a further and separate answer and
defense to the alleged causes of action contained
in plaintiff’s complaint, said defendant alleges:

That if said D. P. Sackett borrowed the amount
of money, or any part thereof set forth in the
complaint, it was for his own individual use and
benefit, and not for the use or benefit or pur-
poses of said Corporation defendant. and that said
defendant never received any use or benefit of
said money, or any part or parcel thereof.

And further answering, said defendant alleges
that said plaintiff is not the real party in interest
in the alleged cause of action, and is not nor has
been the holder of said note set forth in the
complaint, and knew nothing about the matter
at the time of commencing this suit, on account
of the fraud and deceit of said Sackett practiced
upon her and upon said defendant, while pre-
tending to act as its President.

And further answering, said defendant alleges
that the alleged claim of plaintiff is fraudulent,
without consideration, and brought in the inter-
est of said Sackett for the purpose of swindling
and defrauding said Company and the stockholders
thereof.

.

-

I

18  And further answering, defendant alleges -
there is in truth and in fact but one single ct
of action relied upon by plaintif, and there
defendant will require said plaintiff to e}ect
the trial on which count or cause of action
will rely, and dismiss as to the other,

Wherefore defendant asks judgment for

o J. 0. BATES,

Attorney for Defendar
Served and filed Sept. Tth, 1870.

L9 Judynwnt on Verdict.
| Title of Court and Cause ]

This cause came on regularly for trial,
Sawyer appearing as counsel for the plaintiff,
Mr. Bates for the defendant.

Thereupon a jury of twelve persons V\jas
accepted, empanelled and sworn to .try said ¢
Witnesses on the part of the plaintiff and de
ant were then and there duly sworn and exam

Whereupon, after hearing the evidencei
arouments of counsel, and instructions of

20 Cc?urﬁ, the cause was submitted to the jury,
retired to deliberate upon their verdict, and
subsequently returned into Court, and,
called, all answered to their names, and
rendered the following verdict, which was acc:
by the Court and entered on the minute
follows:

“We, the jury, find for plaintiff eight hur
and fifty dollars, U. 8. gold coin, with inter
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21 the rate of ten per cent. per annum from Sept.
25th, 1875, to date.
“ Sam. Perkins, Foreman..
oum
Total amount, ten hundred and forty-six %
dollars, U. S. gold coin. S

Y P
Sam. Perkins, Foreman.”

Wherefore, by virtue of the law, and the verdict
aforesaid, it is ordered, adjudged and decreed
that M. Z. Chamberlain, plaintiff, have and re-
cover from the Pacific Wool-Growing Company

95 a 'corporation, defendant, in United States ‘go]d7
coin, the sum of ten hundred and forty-six ;&
dollars ($1046.40) with interest thereon ‘the

at the
rate of seven per cent. per annum from the date
hereof till paid, together with said plaintiff’s
costs and disbursements incurred in this action
amounting to the sum of one hundred and five 2
dollars ($105.82). "

Judgment recorded (J. 471) January 16th, 1878.

Notice of Intention to Move Jfor New Trial.
93 [Title of Court and Cause.]

Please take notice that defendant will move
this Honorable Court, at the court-room thereof
in the city and county of San Francisco, on the;
first day of February, 1878, at the opening of the
Court on that day, or as soon thereafter as coun-
sel can be heard, to set aside and vacate the
verdict of the jury heretofore rendered and
recorded herein, and to grant a new trial of said
cause. Said motion will be made upon the fol-
lowing grounds, viz:

24

25

9

1. TInsufficiency of the evidence to justify th

verdict, and that the same is against law.

9. RErrors in law occurring at the trial, an
excepted to by the party defendant making ap

plication for a new trial.
Said motion for a new trial will be made on

bill of exceptions hereafter to be settled.
J. C. BATES,
Att'y for Def’t.
To Messrs. Sawyer & Ball, att’ys for Plaintiff.
[Duly served and filed January 24th, 1878.]

Bill of Exceptions.
| Title of Court and Cause.]

Be it remembered that the above entitled caus
came on regularly for trial before the Court wit
a jury on the 15th day of January, 1878, E: ]
Sawyer appearing for plaintiff, and J. C. Bates fc
defendant, it was proved that defendant was
corporation at all times mentioned in the con

plaint.

D. P. Suckett, being sworn on behalf of plan
tiff, testified that from January Ist, 1875, to O
tober 14th, 1875, he was President of the Pacit
Wool-growing Company, and during that tin
and until commencing this suit, was the agent «
plaintiff, Mrs. Chamberlain, who has been ev
since January, 1875, traveling in Europe; th
the only loan of money to defendant from plai
tiff was for eight hundred and fifty dollars, U.
gold coin, made on the 29th day of July, 187
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mmence suit upon,

for the benefit of the Comp
debts.

-evidence, to which defendant the
on the grounds that there was no
for said Sackett to execute &

to be the note of or for the comp
defendant, but was that of D. P. Sackett individ-

ually.  Objection overruled, the Court holding
th

10

7 by himself as President of the Company,

without
consulting with any of the

directors or trustees
of the Company or with plaintiff;

the promissory note set forth in
in words and figures following::

and thereupon
the complaint,

 $850. Oakland, California, July 29th 1875,

“ Ninety days after date, without gr
promise' to pay to the order of M. Z. Ch
lain, at the Union National Gold Bank of Oak-
land, $850, with interest thereon at the rate of
one per cent. per month from July 29, 1875, till
fully paid; both principal and interest to be paid
only in gold coin of the U, S, of America.

“D. P. SACKETT,
“ President Pacific Wool-growing Co.,”

ace, |
amber-

Was signed by me, and I kept it in my
till suit was commenced, when I place
in the hands of E. D. §

possession
d the same
awyer, Esq'r, to com-
and that the money was used
any in paying its
Plaintiff then offered and read said note in
reupon objected,
authority shown

aid note.

2d. That said note did not purport on its face

any or corporation

at the giving of the note might be considered

11

30.by the jury as tending to show dehv:;‘ilf of
money, to which defendant duly e‘xcep 7. .
Said money was used for the Compan}s (PI
lows: $507 of which to pay my salarfb‘f ;19.5
dent of said Company, at the rate o 2
mczll‘ll:lel;‘e was no resolution of thel Ftoa;f
Trustees fixing my salary othfr than t]la flocl-
before I was President, in 18‘;/4{)wh$16 t ;;nrd.
ing resolution was adopte y e : t
31 Tr:usteeé, bugf)my pll‘iiiiifisors, as President,
be‘e‘an?slodliBelcf 'll‘alift D. F. Dean, as Presid‘?n
the Company,7 be allowed $125 per mog'tll; y
| The balance, $243, was used to pay : 1&1‘w
Company; $1087 is charged for Lgynuiujy
President of the Company from Ha lt( "
1875, to Oct. 14th, 1875, when I sold (;Lw'lth
Hawes, and resigned, and my ;Lccom;mh ]
Company. which was settled ke.gt-. jior 1.10
contained said $550 for s.alary pml ‘plwfterw
32 1st, 1875, and $507 paid as’ salm.y cSi.nE
T attended to the Company's busmestl -
Barbara; spent three or four montlhst 11bin
paid all my traveling expenses and hote
salary. .
Of{}lﬁ ilco:ds of Sept. 26th, 1875, of sal
¢ ad as follows:
fondumt et “ Office of the P.W. G. Co.,
“ Room No. 28, Stevenson lgmld:
“ San Francisco, Sept. 25, 187
“QOne o'clock p.¥
“ A meeting of the Trustees of the P.W.i
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o . after
: j orounds that this was long afte
33 was held at the above time and place. Present, 36 objected, on the grou

Messrs. Sackett, Durkin, Hallinan, McChesney
and Woolsey. Meeting called to order. President
Sackett in the chair. Minutes of last meeting
read and approved. The President read the
account of receipts and expenditures since his
appointment as President, showing receipts,
$7063.94; expended $6838.94, leaving balance
$225; also, showing a loan, among receipts, of
$850. When it was moved and seconded that the
action of the President be ratified in making the
loan of $850 of Mrs. M. Z. Chamberlain. Carried.
Ayes—McChesney, Woolsey; noes—Durkin and
Hallinan; Mr. President gives the casting vote
aye. It was moved and seconded that the Presi-
dent pay the interest on the mnote of 2,000
dollars, and request the bank to continue the
note for a little while. ~Carried unanimously.”

The witness further testified that he had been
the agent of plaintiff to loan money for several
years, and had loaned at least twenty thousand
dollars for her without special instructions, and
that this loan was made in the usual way.

Defendant’s counsel then asked witness that
if one of the Trustee (naming William MecChes-
ney) who voted for allowance of said account
Sept. 26th, 1875, and said loan of $850, was not
one of his students at the time and under him as
his teacher, and that he was not a real or bona
fide owner of any stock at said time, or at any
time? To which question plaintiff’s counsel

the date of note. Objection sustained, to which
ruline of the Court defendant then and therec
to)

excepted. |

Thereupon plaintiff rested, and defendant ask.ec
the Court to require plaintiff to elect on Whl.cf
cause of action set forth in the cm;nplmn
plaintiff rested his case on, and for a dxsrmssa1. a
to the other, which application the Court de%ned
and ruled that the complaint not being verified

g7ghe could recover on either count proved; an
3 ,

defendant then and there excepted.

Defendant's counsel then and there moved fc
a nonsuit on the first cause of action, hased upo
the promissory note, on the following grounds:

1. That said note set forth in plaintiff’s con

plaint and offered in evidence, is not the note «
defendant, but of said D. P. Sackett individuall

and that defendant is not liable therefor.

8 9. That there was no authority of said Sacke

shown to execute said note of the corporation d
10 ing void, the Pres

fendant, and that said act being void, the

dent could not, by his vote, ratify his own vo

act.
3. That it appears that said Sackett was ac

ing as agent and trustee of plaintiff and. defel?
ant, and the whole transaction was void, bel
contrary to public policy. The Court overrul
the motion, and decided that if the money A
received for and used by the Company, it mig
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ecovered on the common couut, although the

note was not the note of the Company.

Motion overruleq and
defendant then and ther

denied, to which ruling
e excepted.

Def'en_dant then and there moved for a nonsuit

on the second cause of

action set forth in the

complaint, on the following grounds:

1. That there was but
of $850, and that was
evidence, which was in e
himself. '

2. There is no alleg

one loan, for one amount
on the note offered in
ffect the note to Sackett

ation that the loan men-

tioned in said cause of action was known to or

approved by the trustees

of said corporation, and

therefore there was no evidence to go to the jury

as to said cause of action

Motion denied, and defendant excepted: the
Court remarking that if the money was used by
defendant in paying its debts, the defendant was

responsible.

Defendant then offered to read in evidence
L from records of the minutes and proceedings of
sald corporation, in words and figures as follows:

“Trustees’ meeting of t

he Pacific Wool-growing

Company held at 434 Cal'a St., 8. F., Jan. 4th,

1876. Present, Trustees
stock, Wood and Bates.

Hallinan, Durkan, Com-
President in the chair.

The proceedings of meeting of Trustees of Sept.

25th, 1875, read and
order of the levy of an

reconsidered, and the
assessment of $4 per

43

13

44

156

sh:.re, vacated and set aside in toto, and so

of the proceedings whereby the loan of $8

M. Z. Chamberlain, by D. P, Sackett, acti

President, was approved, is here vacated
considered of no effect whatever. It dul
pearing to the Board that the Trustees

imposed upon by said Sackett in charging

per month as salary, as President, and tha
services by said Sackett were not worth $at
month during his whole administration, it
moved by Durkan and seconded by Hallinan
unanimously carried, that the said pretended
of $850 was made for his individual use
benefit, and not for the benefit of the Comy
and therefore the Company would not pay
same.,”

To the admission of which plaintiff’s cot
objected, as inadmissible; objection sustai
and evidence excluded, to which ruling defen
then and there excepted—the Court deci
that if the money was used and the obligatio
defendant established, the defendant could
escape liability by the passage of such a res
tion.

Thereupon the cause was argued and submi
to the jury under instructions from the Co
and a verdict was rendered for $1046.40, U
gold coin, in favor of plaintiff on said 15th
of January, 1878, to which defendant ¢
excepted.

Said defendant having excepted to said ver

%
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45 on the ground of the insufficiency of the evidence
to justify the same, hereunder specify the partic-
ulars in which such evidence is claimed to be
insufficient:

1. There was no competent evidence that
defendant ever executed the promissory note
offered in evidence.

2. There was no competent evidence of any
authority to make the alleged loan, and the act
was void from its inception.

3. There was no competent evidence that said

46 Company ever ratified the alleged loan, or that
it could ratify a void act. '

4. The evidence shows that the alleged loan
was made without authority of the Company by
its agent, while purporting to act for the plaintiff
in the same capacity.

5. The evidence shows that said alleged loan
was never legally approved by said Board of
Trustees.

6. The evidence shows that the whole trans-

47 action was tainted with fraud, and is void on
the principle of public policy, because the note
or loan was in effect, with said Sackett, and not
plaintiff, who knew nothing about the transaction.

Said defendant hereunder specifies the errors
of law occurring at the trial, and excepted to by
the defendant:

1. The Court erred in admitting said note in
evidence.

2. The Court erred in excluding evidence of

&

17

48 the record of proceedings of said Board, offer

in evidence by defendant.

3 The Court erred in sustaining the objectic
of plaintiff to the question of her witness, Sacke?
as to one of the trustees who voted for affirmi
or ratifying the loan Sept. 25th, 1875.

A The Court erred in denying defendan
motion for nonsuit on the first cause of action.
5 The Court erred in denying defendan

; e S )
motion for nonsuit on plaintiff’s second cause

action.
49 6. The Court erred in denying defendant’s n

tion requiring plaintiff to elect on which cause
action she rested her cause, and for dismissal
to the other.

Qaid Bill of Exceptions to be used on mot
for a new trial and on appeal to Supreme Cot

J. C. BATES,
Attorney for Defendant

T hereby certify that I have settled and alloy

the foregoing Bill of Exceptions as correct,
50 6th day of March, 1878; and I do further cer
that the same has been allowed and settled

time.
due time WM. P. DAINGERFIELD,

District Jus
Duly filed March 6th, 1878.

Order Denying New Trial.
[Title of Court and Cause.]

Defendant’s motion for new trial herein b
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51 duly submitted this day, it is ordered that the
same be denied.

[Entered in minutes March Gth, 1878.

Notice of Appeal.
[Title of Conrtand Cause.]

You will please take notice that the defendant
in the above entitled action hereby appeals to the
Supreme Court of this State from the judgment
therein recorded and entered in the said District

52 Court on the 16th day of January a.p, 1878, in
favor of the plaintiff in said action, and against
said defendant, and from the whole thereof, and
also from the order made and entered in the
minutes of said court on the 6th day of March,
1878, denying and refusing defendant a new trial.

Dated this 15th day of March, 1878.
Yours, &c.,
J. C. BATES,
Attorney for Defendant,

o the Clerk of said District Court, and Sawyer

& Ball, attorneys for Plaintiff

[Endorsed:] Filed March 15th, 1878,
Tros. H. REevNoLps, Clerk.
By J. D. Ruggles, Deputy Olerk.
Due service and receipt of a copy hereof ad-
mitted after filing, this 15th day of March, 1878,
SAWYER & BALL,
Attorneys for Plaintiff,

53 T

19

54 Certificate to Transcrip.t. .
We hereby certify that the f'oregm.ng pri
transcript is correct, and we hereby stipulate

an undertaking on appeal in due form of.' law
filed in this cause with the Clerk of sa.1d C
within five days after the filing and serving ¢

N /) p
5
Att’y/fpr Defenda%:o Wﬂ
ENWYER-& BARL

Att’ys for Plaintiff and Respor

San Francisco, %L/yﬁ 1878.

85
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